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l. INTRODUCTION

Like countless other health conditions,® the COVID-19 pandemic has
resulted in inequalities.? People of color are experiencing not only higher
rates of COVID-19 infections® but also worse outcomes from the infection.*
American Indians and Alaska Natives are experiencing COVID-19 infections

*  This paper was published in November 2020 during the COVID-19 pandemic. All dates
and time descriptions refer to the 2020-21 COVID-19 pandemic unless otherwise stated.

**  Aila Hoss is an Assistant Professor of Law at the University of Tulsa. Her research
explores topics in public health law and the impact of federal Indian law on health outcomes. The
author thanks Julie Combs for her research assistance. The author also thanks the student editors
of the Arizona State Law Journal for excellent editorial assistance. This research was funded by
a University of Tulsa College of Law Summer Research Grant.
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at higher rates than other groups across several states including Arizona,®
New Mexico,® and Wisconsin.” The Navajo Nation, in particular, has been
adversely impacted by COVID-19. As of the 2010 census, Navajo citizenship
is around 300,000 people® although more recent numbers cite citizenship
population at over 350,000.° The Tribe has had over 10,780 cases with 571
deaths as of October 14, 2020.1° By May 2020, the Navajo Nation had
displaced New York City as having the highest per capita rates of COVID-
19 infections in all the United States.™

This essay argues that, but for federal Indian law, American Indians and
Alaska Natives would not have experienced the pervasive inequalities in
COVID-19 response and health outcomes. It discusses the negative impact of
federal Indian law on health outcomes generally before offering a specific
discussion on the failures of federal Indian law in the context of the COVID-
19 pandemic. It acknowledges the sad reality that the impact of these failures
will continue to manifest in other forms, including trauma-related conditions.

Throughout the pandemic, Tribes have exercised their sovereignty and
inherent public health authority to mitigate continued federal failings.'? Some
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Tribal responses have been highly effective in preventing and mitigating
outbreaks in their communities.*® While these measures deserve both praise
and profile, they are outside the scope of this paper, which instead focuses on
federal law and policy.

Il. FEDERAL INDIAN LAW AND HEALTH OUTCOMES

Tribal nations have exercised their sovereignty throughout what is now
the continental United States and Alaska since time immemorial.*
Colonization and genocide reduced the number of Tribes in existence.®™
Today, the United States recognizes the sovereignty of 574 Tribal nations,®
although others still exist without the same legal status.'” Sovereignty ensures
the right of Tribes “to make their own laws and be ruled by them.”*®

The United States relies upon unique laws and policies to navigate the
federal-Tribal government relationships, which include tactics for
assimilation, termination, and, more recently, increased efforts to support
sovereignty.'® The principles underlying these policies developed over the
course of two hundred years and remain law today.?® Federal Indian law is
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the body of law that defines the legal relationships between Tribes, states,
and the federal government?! in the context of treaty rights,? jurisdiction,?
and economic development,® among other areas.?® While this framework
recognizes Tribal sovereignty, it also holds that Congress has plenary power
to legislate regarding all matters concerning Indians,?® allowing the federal
government to preempt nearly all Tribal authority or rights guaranteed by
treaty?’ if specifically authorized by Congress.?

Federal Indian law is a structural determinant of health.? These principles
have undermined Tribal political and cultural sovereignty in a myriad of
ways, including terminating recognition,®® denying access to ancestral and
sacred lands and waters,® denying rights to engage in cultural practices,®
separating children and families from their Tribes,* among countless others.
These adverse legal impacts perpetuate adverse health outcomes (Figure 1).34
Namely, the trauma caused by these adverse legal decisions has created a
“collective emotional and psychological injury both over the life span and
across generations resulting from the history of difficulties that [Indians] as
a group have experienced in America.”*®

Health conditions linked to such historical trauma include depression,
suicide, anxiety, disordered eating, commercial tobacco use, lack of
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contraception use,* and substance use disorder.?” It is also correlated with
higher Adverse Childhood Experience scores,* which is similarly associated
with various health conditions including obesity®* and substance use
disorder.®> The application of federal Indian law principles in today’s
COVID-19 pandemic is also linked to health inequalities, as discussed below.

Figure 1: Logic Model Linking Federal Indian Law to Adverse Health
Outcomes*
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programming has seen much success in filling gaps in federal programming,*2
this does not absolve the federal government of its treaty obligations. From
water to health care, federal law has created the landscape that has
disadvantaged Tribal communities. Only a small sample of examples are
provided here.

One of the most obvious and well-documented failures in federal Indian
health policies is the chronic underfunding of Indian health.*®* Numerous
treaties between Tribes and the United States establish the legal obligation
for the federal government to provide health care to American Indians and
Alaska Natives.* This obligation is further memorialized in statutes and case
law.*® Despite these requirements, federal health care per capita spending for
American Indians and Alaska Natives has been at a fraction of what is spent
nationwide: $2,834 versus $9,990 in 2016 and $3,332 versus $9,207 in
2017.% Indian Health Service’s (IHS) budget meets little more than half of
the health care needs in Indian country.#

Another striking example is the precarious funding for the Special
Diabetes Program for Indians (SDPI). SDPI was established in 1997 to reduce
diabetes disparities facing American Indians and Alaska Natives.® SDPI
offers funding to over 400 programs supporting American Indians and Alaska
Native communities® and has been viewed as incredibly successful.® Yet,
funding for SDPI has repeatedly been at risk of lapsing and avoided by
temporary fixes rather than permanent reauthorization.>* At present, funding
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will lapse December 2020.52 Individuals with diabetes are more likely to
experience serious complications from COVID-19.5® American Indians and
Alaska Native experience diabetes at higher rates than other groups,> making
COVID-19 particularly dangerous for Tribal communities.

Under the Robert T. Stafford Disaster Relief and Emergency Assistance
Act (“Stafford Act”),> the president can declare a major disaster or
emergency when an event overburdens Tribes, states, local governments, or
territories,* which in turn allows these jurisdictions to secure additional
resources and funding from the federal government.>” Yet, receiving funding
through the Stafford Act requires cost sharing by the governments receiving
those funds.%® Tribes are not exempted from this cost-sharing requirement,
even for resources to respond to public health crises.*

The gaps in federal health care programming are particularly striking in
the wake of the COVID-19 pandemic. For example, there have been issues
with access to personal protective equipment for health care workers. The
federal government supplied faulty masks to IHS facilities in the southwest.®
IHS facilities quickly depleted necessary medical equipment, including
ventilators and testing kits, early in the spring.5! IHS only has thirty-three
intensive care unit beds, and its physical space capacity is only has fifty
percent of what is needed for the American Indian and Alaska Native
population.®? As another example, Tribal government access, and even IHS
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access to the Strategic National Stockpile, a stockpile of medicines, vaccines,
and medical devices for use in public health emergencies,®® is limited and not
guaranteed.%

Federal Indian law requires that the United States maintain a trust
responsibility towards Tribes.®® The trust responsibility is a “fiduciary
obligation . . . to protect tribal treaty rights, lands, assets, and resources, as
well as a duty to carry out the mandates of federal [Indian] law.”® It also
includes a requirement that federal agencies consult with Tribes prior to
taking action that would impact Tribal communities.” Lack of federal
consultation or inadequate consultation on Indian health policies is also
pervasive.® For example, the federal government failed to consult with
Tribes when allowing states to implement Medicaid work requirements® and
when closing an emergency room.™

Underreporting population counts and failure to include American Indians
and Alaska Natives in public health surveillance also put Tribal communities
at a disadvantage. The Choctaw Nation leadership recently discussed the
impact of census underreporting on federal COVID-19 relief funds.” The
Tribe stated that it had lost out on tens of millions of dollars in COVID-19
relief and other program funding due to census underreporting.”? Racial
misclassification, omission of American Indians and Alaska Natives, and
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refusal to share public health data is already commonplace.” These issues are
exacerbated during a pandemic,” particularly when the federal government
refuses to provide COVID-19 data to Tribal Epidemiology Centers.” The
Centers for Disease Control and Prevention is already obligated to provide
this data under the Indian Health Care Improvement Act.” Lack of quality
public health data can be particularly harmful because it makes it more
difficult to identify outbreaks and highlight disparities. In turn, it makes it
more difficult to identify appropriate policy solutions or justify additional
policy action or funding.

Federal Indian policies have allowed for inadequate water access in many
parts of Indian country. A spring 2020 study of reservation lands found that
lack of indoor plumbing and potable water was linked to higher COVID-19
infection rates.”” It is hardly surprising that a respiratory illness that can be
prevented with frequent handwashing.” Navajo Nation lands include over
27,000 square miles™ with over 170,000 people living on the reservation.®
Over thirty percent of residents do not have access to running water.® Federal
law has allowed for the continued diversion of limited water resources away
from Tribal lands, exacerbating the current health crisis.®
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IV.  THE STRUCTURAL VIOLENCE OF FEDERAL INDIAN LAW IN COVID-19
RESPONSE

Structural violence is “invisible, embedded in ubiquitous social structures,
normalized by stable institutions and regular experience.”®® It “occurs
whenever people are disadvantaged by political, legal, economic, or cultural
traditions.”® As previously argued, federal Indian law perpetuates structural
violence on American Indian and Alaska Native communities by establishing
legal norms that disadvantage these communities in a variety of areas,
including health.® In the context of the COVID-19 pandemic, this is all too
Clear.

The application of federal Indian law has allowed for the chronic
underfunding of IHS and other health care programming; lack of and
inadequate Tribal consultation; lack of access to sufficient personal
protective equipment for Tribes and health care providers working in Indian
country; inadequate access to public health data; inadequate access to water;
among so many other issues not highlighted in this paper. By allowing the
federal government to renege on its treaty and trust obligations, federal Indian
law has perpetuated structural violence. It has normalized these conditions
and normalized the adverse health outcomes for American Indians and
Alaska Natives, namely higher rates of COVID-19 infections, complications,
and deaths. Figure 2 outlines the connections between federal Indian law,
structural violence, and COVID-19 outcomes.

83. Deborah Du Nann Winter & Dana C. Leighton, Structural Violence, in PEACE,
CONFLICT, AND VIOLENCE: PEACE PSYCHOLOGY IN THE 21ST CENTURY 99 (Christie, Wagner &
Winter eds., 2001).

84. Id.

85. AilaHoss, A Framework for Tribal Public Health Law, 20 Nev. L.J. 113, 133 (2019).
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Figure 2: Logic Model Linking Federal Indian Law to Adverse COVID-

19 Outcomes®
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Federal Indian law should not be used as a tool to perpetuate health harm
but instead should be used to support American Indian and Alaska Native
health. How can this be done? Federal legislation can offer sufficient
appropriations for Indian health care; permanent reauthorization of the SDPI,
and guaranteed access to the Strategic National Stockpile. Federal agencies,
without any legislation, can easily facilitate data sharing with Tribes and
Tribal-serving organizations, provide more robust opportunities for
consultation, and can structure funding opportunities to allow for increased
funding to Tribes.

The suffering and death of Native people due to COVID-19 should not be
normalized. The trauma of this suffering extends beyond the individuals and
their family to the entire community and will have its own short-term and

86. See Hoss, supra note 29, at 39.
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long-term health impacts. So, we are long overdue for the federal government
to honor its treaty and trust obligations in all areas, including health.



