Just Tort Settlements

Gilat Juli Bachar”

In the United States, most civil disputes settle, often under a cloak of
secrecy. Recently, secret settlements—particularly those that conceal a
matter of public interest—have come under intense public attention, spurring
a wave of restrictive state and federal legislation. And yet, the attitudes of
plaintiffs, such as aggrieved employees and consumers, have been strangely
absent from the discussion regarding such laws. Indeed, even though
settlements are ubiquitous, and ordinary people are crucial to their existence
and justice, current literature lacks quantitative data on plaintiffs’
settlement-related attitudes, including on how nondisclosure agreements
(“NDAs”) affect the tendency to settle. This Article studies the relationship
between the decision to settle a tort dispute and a defendant’s demand for
confidentiality, in tandem with other factors which play a role in plaintiffs’
settlement decision-making.

The Article uses a preregistered survey experiment with two scenarios—
one describing a products liability dispute and the other a sexual harassment
dispute—that were each distributed to a representative sample of 500
Americans. The Article finds, first, that plaintiffs are more likely to accept a
public than a confidential settlement offer, and, independently, are more
prone to take a settlement with a first-time wrongdoer than with a repeat
wrongdoer. Second, settlement goals are context dependent. Plaintiffs are
overall more willing to settle a products liability dispute than a sexual
harassment case. And when the wrongdoer is discharged as part of the
settlement, only sexual harassment plaintiffs seem to care. Yet the amount of
money on the table matters in both scenarios, suggesting that the monetary
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incentive might eventually swallow any competing urge to make valuable
settlement information public.

The Article argues that these effects reflect a broader tendency for tort
plaintiffs to consider non-monetary objectives—including expressive and
punitive goals—when weighing settlement offers. As such, it has direct
implications for negotiating and regulating tort settlements under various
liability regimes. Recognizing the central role of settlements in resolving tort
disputes, alongside the key position employees and consumers hold in
decisions regarding settlement, this Article pushes beyond intuitions about
settlement decision-making. It considers plaintiffs’ engagement with
established functions of tort law and points to how private and public law
concepts about compensation and punishment for wrongdoing are
intertwined in settlement decisions.
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INTRODUCTION

Most disputes in the United States settle,' and often behind closed doors.?
In particular, settlement agreements with nondisclosure clauses
(“confidential settlements™) have been debated for years in the products
liability context, as such settlements might conceal information about hazards

1. See, e.g., Theodore Eisenberg & Charlotte Lanvers, What Is the Settlement Rate and
Why Should We Care?, 6 J. EMPIRICAL LEGAL STUD. 111, 111-12 (2009) (reporting aggregate
settlement rates in the 65%—70% range); John Barkai & Elizabeth Kent, Let’s Stop Spreading
Rumors About Settlement and Litigation: A Comparative Study of Settlement and Litigation in
Hawaii Courts, 29 OHIO ST. J. ON Disp. RESOL. 85, 109 (2014) (reporting roughly similar
settlement rates); see also Michael Moffitt, Settlement Malpractice, 86 U. CHI. L. REv. 1825
(2019); Shari Seidman Diamond & Jessica M. Salerno, Reasons for the Disappearing Jury Trial:
Perspectives from Attorneys and Judges, 81 LA. L. REV. 119 (2020); Jessica Bregant et al.,
Perceptions of Settlement, 27 HARV. NEGOT. L. REV. 93, 96 n.14 (2021) (citing studies of
settlement rates). Of course, settlements might be reached at various points throughout the life
cycle of a dispute, starting in the pre-lawsuit stage and ending at the course of the trial itself.
Parties might also resolve only a subset of issues through settlement, leaving others for judicial
or other third-party determination. See generally J.J. Prescott & Kathryn E. Spier, A
Comprehensive Theory of Civil Settlement, 91 N.Y.U. L. REv. 59 (2016).

2. While it is difficult to assess the exact scope of the phenomenon of confidential
settlements, its pervasiveness is undisputed. For a rare example of a study that examined the
prevalence of such settlements, see ROBERT TIMOTHY REAGAN ET AL., SEALED SETTLEMENT
AGREEMENTS IN  FEDERAL  DISTRICT COURT  (2004), https://www.uscourts.gov/
sites/default/files/sealset3 1.pdf [https:/perma.cc/K8TS-NDXB]. The Federal Judicial Center
looked at 288,846 civil cases in a mostly random sample of fifty-two districts. /d. at 3. Roughly
1 in 227 cases had sealed settlement agreements, or 1,270 total cases. Id. Twenty-seven percent
of the cases with sealed settlement agreements were employment cases. Id. at 5. Another 10%
were other civil rights cases. Id.; see also Scott A. Moss, llluminating Secrecy: A New Economic
Analysis of Confidential Settlements, 105 MICH. L. REV. 867, 869 (2007) (“Most lawsuits . . . end
abruptly . . . without explanation. Settlement terms are usually not reflected in court documents,
instead appearing only in settlement documents broadly forbidding the parties from discussing
their allegations, evidence, or settlement amount.”); Sasha Gombar, Rethinking the Silent
Treatment: Discovering Confidential Settlements in a Post-#MeToo World, 74 VAND. L. REV. EN
BANC 289, 292 (2021) (“Jeffrey Epstein, Matt Lauer, Harvey Weinstein, Roger Ailes, and Larry
Nassar are all reported to have signed confidential settlements, some of them worth millions of
dollars, before the extent of their misconduct became public.”); Randall S. Thomas et al., An
Empirical Analysis of Noncompetition Clauses and Other Restrictive Postemployment Covenants,
68 VAND. L. REV. 1, 5, 51 (2015) (explaining that, in general, the use of various restrictive
covenants, including NDAs, in employment contracts has increased over time). This phenomenon
has also been noted by judges. See, e.g., Pansy v. Borough of Stroudsburg, 23 F.3d 772, 785 (3d
Cir. 1994) (“Disturbingly, some courts routinely sign orders which contain confidentiality clauses
without considering the propriety of such orders . . . .”); City of Hartford v. Chase, 942 F.2d 130,
137 (2d Cir. 1991) (Pratt, J., concurring) (discussing the “increasing frequency and scope of
confidentiality agreements that are ordered by the court”).
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that endanger public health and safety.’ Debates gave rise to a series of state-
level “sunshine-in-litigation” laws (“sunshine laws”) requiring judges to
consider the public interest before approving a confidential settlement.* More
recently, in December 2022, President Biden signed into law the Speak Out
Act, which limits judicial enforcement of sexual harassment-related NDAs.’
This Act marked the culmination of law reform efforts following the #MeToo
movement in over a dozen states aimed at restricting NDAs that cover up
sexual misconduct.® At the same time, this policy debate grapples with the
argument that some NDAs are desirable or necessary for a well-functioning
civil justice system.’

But do sunshine laws track plaintiffs’—specifically, consumers’ and
employees’®*—values and perceptions about settlement?’ We still know very
little about how ordinary people perceive confidential settlements, as well as
what other factors shape their settlement decision-making.'” While legal
scholars agree that it is essential to research lay perceptions of civil justice,

3. See Richard A. Zitrin, The Case Against Secret Settlements (Or, What You Don’t Know
Can Hurt You), 2 J. INST. FOR STUD. LEGAL ETHICS 115, 118-20 (1999) (criticizing secret
settlements in cases involving public health and safety); Barry Meier, Deadly Secrets: System
Thwarts Sharing Data on Unsafe Products, NEWSDAY (N.Y.), Apr. 24, 1988; Barry Meier, Legal
Merry-Go-Round: Case Highlights Lack of Data Sharing, NEWSDAY (N.Y.), June 5, 1988; Elsa
Walsh & Ben Weiser, Public Courts, Private Justice (pts. 1-4), WASH. POST, Oct. 23-26, 1988,
at Al. As one example, risks involved in the use of certain breast implants were kept under wraps
by having plaintiffs sign NDAs, while women continued to suffer injuries. See Laleh Ispahani,
The Soul of Discretion: The Use and Abuse of Confidential Settlements, 6 GEO. J. LEGAL ETHICS
111, 119-20 (1992). NDAs were also widely used in connection with the Theranos scandal. See
Lauren Rogal, Secrets, Lies, and Lessons from the Theranos Scandal, 72 HASTINGS L.J. 1663,
1665-66 (2021).

4. See Zitrin, supra note 3, at 122-23 (compiling state laws addressing sealed settlement
agreements).

5. See Speak Out Act, 42 U.S.C. §§ 19401-19404.

6. See, e.g., lan Ayres, Targeting Repeat Offender NDAs, 71 STAN. L. REV. ONLINE 76
(2018); Gilat Bachar, The Psychology of Secret Settlements, 73 HASTINGS L.J. 1 (2022); David A.
Hoffman & Erik Lampmann, Hushing Contracts, 97 WASH. U. L. REV. 165 (2019); Maureen A.
Weston, Buying Secrecy: Nondisclosure Agreements, Arbitration, and Professional Ethics in the
#MeToo Era, 2021 U.ILL. L. REV. 507.

7.  See infra Section I.C.

8. “Plaintiffs” indicate ordinary people involved in a legal dispute. In the scenarios
explored here, they are either consumers or employees. “Litigants” is used when referring to both
plaintiffs and defendants.

9. As explained below, I am not making a normative argument that law (neither in general
nor this law in particular) should necessarily track people’s perceptions, but rather that data about
lay perceptions is vital for successful regulation, particularly in this area.

10. See Bregant et al., supra note 1, at 98-99 (“[L]ittle is known about how people perceive
the settlement of legal disputes or the parties entering into the settlements.”).
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they have mainly focused on jurors’ perceptions of trials, leaving a significant
gap regarding plaintiffs’ attitudes toward settlement."!

Yet, such attitudes are consequential to regulating confidential
settlements. Although recent policy efforts try to limit the enforcement of
such settlements,'? the real-world impact of sunshine laws ultimately depends
on litigants themselves. Why? First, because laws governing NDAs—Ilike the
Speak Out Act—typically address only a subset of such agreements: either
NDAs attached to an employment agreement or those signed affer a lawsuit
has been filed.” Sunshine laws rarely catch confidential settlements reached
during the pre-lawsuit stage, when lawyers might not be involved and
aggrieved employees or consumers play a key role."* Second, because even
when lawyers and sunshine laws are brought to bear, settlement decisions are
reserved solely to clients in civil matters." Litigants’ attitudes are thus central
to the settlement process whenever it occurs.

Furthermore, research on plaintiffs’ settlement-related attitudes can help
establish where regulatory intervention is needed with respect to confidential
settlements. Presumably, sunshine laws should only be put in place where the
market fails to guarantee that settlement information of public interest will
become public. Thus, should we seek to effectively regulate confidential
settlements—or evaluate whether regulation is necessary at all—we must
study which factors push plaintiffs to accept or reject a settlement offer and

11. See infra Sections I.A-B.

12. See generally ANDREA JOHNSON ET AL., NAT'L WOMEN’S L. CTR., 2020 PROGRESS
UPDATE: METOO WORKPLACE REFORMS IN THE STATES (2020), https://nwlc.org/wp-
content/uploads/2020/09/v1_2020 nwlc2020States Report-MM-edits-11.11.pdf
[https://perma.cc/Y4X2-D6QA] (surveying state laws in the post-#MeToo era).

13. Id. As noted, the Speak Out Act only refers to NDAs that are not related to a particular
dispute. This aspect of the Act has been criticized. See Tom Spiggle, How the Speak Out Act Will
Help Victims of Workplace Sexual Harassment, FORBES (Dec. 13, 2022),
https://www.forbes.com/sites/tomspiggle/2022/12/13/how-the-speak-out-act-will-help-victims-
of-workplace-sexual-harassment [https://perma.cc/778H-5U7U] (“As good as this law is, it has
some limitations. The most notable one is that it only applies to pre-dispute non-disparagement
and nondisclosure provisions.”).

14. Even one of the most expansive legislative efforts, the California STAND Act, does not
prohibit pre-lawsuit but post demand letter NDAs. See CAL. Civ. PROC. CODE § 1001(a). This
point has been noted by practitioners. See California Employers to Face Raft of New #MeToo
Laws, FISHER PHILLIPS (Oct. 1, 2018), https://www.fisherphillips.com/en/news-
insights/california-employers-to-face-raft-of-new-metoo-laws.html [https://perma.cc/3LS5-
PAS86] (“Therefore, there may be a narrow set of circumstances in which such clauses may still
be utilized in sexual harassment and other similar cases.”).

15. See MODEL RULES OF PRO. CONDUCT 1. 1.2(a) (AM. BAR ASS’N 2020) (“A lawyer shall
abide by a client’s decision whether to settle a matter.”).
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under what circumstances. Such data can point to where market failures
occur.'

In this context, policymakers and scholars have raised concerns about the
challenges presented by settlements with “repeat offenders”—wrongdoers
who repeatedly perpetrate wrongs but escape broader accountability by
settling under a veil of secrecy.!” Nevertheless, we still don’t know to what
extent a defendant’s history of wrongdoing shapes plaintiffs’ settlement
decisions. Assume, for example, that a consumer who purchased a defective
product and suffered an injury is offered a settlement conditioned upon
confidentiality. To what extent would it matter to her whether the
manufacturing company is a “repeat wrongdoer,” meaning that its products
have caused harm to other consumers in the past and are likely to continue to
injure? Would her decision change if she were instead an employee subject
to sexual harassment? And would the amount of settlement money at stake
make a difference? This Article is the first to offer insight into such questions.

Studying plaintiffs’ attitudes is also valuable for improving settlement
negotiations. If plaintiffs are content pursuing punitive or expressive goals
through settlement, such information about their interests could expand the
zone of potential agreement. Research on plaintiffs’ attitudes thus provides
important predictive data for practitioners, who have so far been forced to
rely on abstract theories and unwarranted assumptions regarding plaintiffs’
settlement behavior.

This Article builds on an original preregistered survey experiment,
comprised of two vignette scenarios—one describing a products liability case
and the other a sexual harassment case. Each scenario was distributed to a
representative sample of 500 Americans.'® Beyond increasing robustness by
conducting the research through two different scenarios, this design allows
me to compare the results of the two scenarios and draw inferences from the

16. The typical law and economics argument is that the relevant piece of information when
regulating confidential settlements is less how the parties think and more how big the negative
externality to society is. See, e.g., Assaf Jacob & Roy Shapira, An Information-Production Theory
of Liability Rules, 89 U. CHI. L. REV. 1113, 1165 (2022). This Article seeks to show how data on
plaintiffs’ attitudes can nonetheless nuance regulation efforts.

17. See, e.g., Ayres, supra note 6; Saul Levmore & Frank Fagan, Semi-Confidential
Settlements in Civil, Criminal, and Sexual Assault Cases, 103 CORNELL L. REV. 311, 333 (2018)
(arguing that offenders in sexual harassment cases are often in a better position to know whether
there is a pattern of abuse, giving rise to information asymmetry); Hannah Albarazi, One by One,
States Are  Banning NDAs to Protect Workers, LAW360 (Apr. 1, 2022),
https://www.law360.com/articles/1476428/one-by-one-states-are-banning-ndas-to-protect-
workers [https://perma.cc/F6SY-Y9EL] (noting that repeat offenders are the key targets of anti-
NDA legislation).

18. For a detailed description of the research design, see infra Part I1.
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differences found between them.' The Article uses the data collected to
theorize on the extent to which plaintiffs pursue goals beyond profit
maximization when settling a dispute, including punitive and expressive
goals. While survey participants are not actual plaintiffs, their attitudes and
perceptions are presumably similar to other laypeople facing real disputes.
This study is thus a significant step in the direction of better understanding
plaintiffs’ real-world behavior.

The statistically significant findings indicate that in products liability and
sexual harassment alike, both confidentiality and repeat wrongdoing make
settlement less likely. Thus, plaintiffs generally prefer publicity in
settlements, confirming the assumption that confidentiality is rarely the
plaintiff’s—rather than the defendant’s—preference. Moreover, plaintiffs
tend to reject a settlement with a repeat wrongdoer, irrespective of whether it
is confidential. Exploring the differences between participants’ reactions to
the two scenarios,” this Article finds, first, that plaintiffs are more likely to
settle a products liability dispute than a sexual harassment dispute. Second,
plaintiffs considering a sexual harassment-related settlement might be more
punitive than those weighing a products liability settlement, as discharging
the harasser significantly increases settlement likelihood.?! Finally, the

19. This Article joins the growing scholarship on “Experimental Jurisprudence.” For more
on the origins of the term, see Stephen Stich & Kevin Tobia, Experimental Philosophy and the
Philosophical Tradition, in A COMPANION TO EXPERIMENTAL PHILOSOPHY 5, 5 (Justin Sytsma &
Wesley Buckwalter eds., 2016) (explaining different versions and goals of experimental
philosophy); Lawrence B. Solum, The Positive Foundations of Formalism: False Necessity and
American Legal Realism, 127 HARV. L. REV. 2464, 2465 n.5 (2014) (citing JOHN MIKHAIL,
ELEMENTS OF MORAL COGNITION (2011); and Kenworthey Bilz, Dirty Hands or Deterrence? An
Experimental Examination of the Exclusionary Rule, 9 J. EMPIRICAL LEGAL STUD. 149 (2012)).
See also BRIAN LEITER, NATURALIZING JURISPRUDENCE: ESSAYS ON AMERICAN LEGAL REALISM
AND NATURALISM IN LEGAL PHILOSOPHY (2007) (discussing related theoretical work); Frederick
Schauer, Social Science and the Philosophy of Law, in CAMBRIDGE COMPANION TO THE
PHILOSOPHY OF LAW 95 (John Tasioulas ed., 2020) (addressing the role of social science in legal
philosophy). Experimental jurisprudence seeks to allow thought experimentation through an
empirically grounded method. Kevin Tobia, Experimental Jurisprudence, 89 U. CHI. L. REV. 735,
736, 743 (2022) (explaining that experimental jurisprudence is “scholarship that addresses
jurisprudential questions with empirical data, typically data from experiments,” and that it
“normally begins online, by surveying lay-people with no special legal training”); see also
Markus Kneer & Sacha Bourgeois-Gironde, Mens Rea Ascription, Expertise and Outcome
Effects: Professional Judges Surveyed, 169 COGNITION 139 (2017); Joshua Knobe, Intentional
Action and Side Effects in Ordinary Language, 63 ANALYSIS 190 (2003). For a discussion of why
lay attitudes regarding settlement matter, see infra Section L.B.

20. The term “participants” is used when referencing the responses of actual survey
respondents.

21. As discussed below, any sanction would be subject to due process limitations, meaning
that the alleged wrongdoers would be entitled to know the nature of the misconduct they are
accused of and have a reasonable opportunity to respond.
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Article shows evidence to suggest that when offered a larger amount of
money, the monetary incentive “crowds out” whatever competing values
cause participants to turn down a confidential settlement.*

As plaintiffs settle disputes in a variety of situations, often without legal
representation,” it is vital to understand their attitudes toward settlement
agreements, particularly those kept from the public eye through NDAs. This
Article thus makes several contributions. First, it deepens our understanding
of consumers’ and employees’ individual decisions to resolve legal disputes,
challenging the assumption that such decisions revolve exclusively around
monetary payments. Rather, the Article argues, both private and public values
underlie settlement decision-making, including a desire to “punish” or send
a public message about wrongful behavior. Second, acknowledging the
central role of settlement in the resolution of tort disputes, the Article
articulates predictions for settlement negotiations which will help inform
practitioners. Third, recognizing the trade-off between monetary and other
incentives when it comes to confidential settlements—particularly with
repeat wrongdoers—this Article’s findings help articulate why and where the
regulation of confidential settlements is warranted. Finally, the Article
provides a blueprint for future research that further studies both plaintifts’
and defendants’ settlement decision-making.

The Article proceeds in four parts. Part [ surveys the existing literature,
from jury perceptions of civil justice, to the almost nonexistent research on
plaintiffs’ perceptions of settlement, to the normative debate on confidential
settlements. Pointing to the scholarly gap regarding plaintiffs’ attitudes
toward confidential settlements, Part II describes the research design and
methods employed in the two scenarios this Article builds on, and the results
with respect to each scenario. Part III then discusses the key findings and
implications under products liability and sexual harassment legal regimes.
Part IV briefly concludes.

22. This is one reading of this finding. A competing interpretation is that people simply
recognize the additional value in that setting and seek to extract it, or that they expect the
additional payment to serve as a deterrent. Future research should seek to tease out these different
motivations.

23. Research indicates that many plaintiffs will not seek or obtain legal representation for
their civil legal needs. See generally Rebecca L. Sandefur, The Impact of Counsel: An Analysis
of Empirical Evidence, 9 SEATTLE J. FOR SOC. JUST. 51 (2010) (explaining how many Americans
facing civil justice problems appear in court without attorneys and the consequences of this trend).
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I. PERCEPTIONS OF JUSTICE IN TORTS: FROM TRIAL TO SETTLEMENT

A. Juror Perceptions of Tort Litigation

Existing literature on lay perceptions of the goals of tort cases tends to
focus on jurors.** Research looking at the way jurors perceive the goals of
tort litigation generally suggests that they view the key goals of such litigation
as helping harmed plaintiffs, deterring bad actors, and creating a safer
environment for all.”® In this context, Neal Feigenson finds that jurors in tort
cases “have multiple, sometimes competing, goals.”*® Jurors try to reach
decisions that are just, but their decisions sometimes go further than what
justice recommends.”” Juror motivation to produce just verdicts that reflect
the available evidence is illustrated in some scholarship detailing post-verdict
juror interviews. In such interviews, jurors frequently ask the judge whether
they “got it right” and express disappointment when cases do not reach a
verdict.”® Further, Valerie Hans found in post-trial jury interview research
that some jurors refer to general and specific deterrence motives as
supporting their verdict decisions.” Similarly, jurors sometimes express
views that their verdicts should “send a message,” primarily when punitive
damages are at issue and they are instructed that deterrence is a goal.™
Specifically, one juror in a sports injury trial referred to wanting to help the

24. A related line of research addresses public attitudes toward tort reform. In this context,
Moran, Cutler, and De Lisa’s survey experiment found that potential jurors’ attitudes toward tort
reform generally predicted the verdict. See Gary Moran et al., Attitudes Toward Tort Reform,
Scientific Jury Selection, and Juror Bias: Verdict Inclination in Criminal and Civil Trials,
18 LAW & PSycH. REV. 309, 324 (1994) (summarizing main finding of research). Furthermore,
Wilson and Warner found that respondents generally held negative attitudes toward tort reform,
which was “at odds with past polling.” See Molly J. Walker Wilson & Ruth H. Warner,
Knowledge, Attitudes Toward Corporations, and Belief in a Just World as Correlates of Tort
Reform Attitudes 14 (July 14, 2012) (unpublished manuscript),
https://ssrn.com/abstract=2105623 [https://perma.cc/6YL9-XP8L] (noting conclusions of lay
attitudes toward tort reform).

25. See generally Shari Seidman Diamond & Jessica M. Salerno, Empirical Analysis of
Juries in Tort Cases, in RESEARCH HANDBOOK ON THE ECONOMICS OF TORTS (Jennifer Arlen ed.,
2015).

26. Id. at 9-10 (citing NEAL FEIGENSON, LEGAL BLAME: HOW JURORS THINK AND TALK
ABOUT ACCIDENTS (2000)).

27. Id. (providing observation of jury decision-making).

28. Shari Seidman Diamond, Thoughts on Total Justice, 30 QUINNIPIAC L. REV. 467, 476
(2012) (explaining reactions from jurors that shed light on their motivations).

29. Diamond & Salerno, supra note 25, at 9 (citing VALERIE P. HANS, BUSINESS ON TRIAL:
THE CIVIL JURY AND CORPORATE RESPONSIBILITY (2000)).

30. Diamond, supra note 28, at 472—73 (referring to specific juror response that their verdict
should send a message).
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plaintiff and ensure that the defendant would receive a message out of their
ultimate verdict.’!

In contrast, when juries only have to decide compensatory damages and
liability, jurors generally focus on the “balance between the parties and
reestablishing that balance.”** Shari Diamond refers to this as jurors targeting
internal considerations (i.e., the specific parties in a case) rather than external
considerations (i.e., the impact of their decision on future behavior of
potential litigants).>* Neal Feigenson describes this distinction as a juror’s
focus on “just deserts, rather than social utility.”** This suggests that jurors
tend to view civil litigation as a means to impose appropriate consequences
for a defendant’s actions (micro-focused, internal considerations) rather than
as a way to positively impact broader society and the system (macro-focused,
external considerations). As Diamond and Salerno note, “[w]e can be fairly
certain that juries do not have optimal allocation of costs and benefits in mind
as they decide cases.”’ Jurors tend to think of the goals of tort law on a more
individual scale, and a predominant goal of civil litigation as laypeople view
it is to proportionally impose liability on a defendant rather than to provide
broader societal benefits, such as general deterrence.*

Extrapolating from this work to the study at hand, we should expect
plaintiffs’ decisions on how to resolve a dispute to be focused on the instant
parties, rather than on any future victims. In other words, concerns about
future harm that might be caused by a repeat wrongdoer should not underlie
a plaintiff’s settlement decisions with such a defendant. That said, in contrast
to the professionalized role taken by jurors as decision-makers, participants
in the present study are positioned in a social role as plaintiffs resolving legal
disputes. This difference may well impact the values and considerations
underlying their decisions.

31. VALERIE P. HANS, BUSINESS ON TRIAL: THE CIVIL JURY AND CORPORATE
RESPONSIBILITY 146 (2000) (referring to juror responses to lawsuit against sports equipment
manufacturer for defective product which injured player).

32. Diamond, supra note 28, at 472 (stating the main focus of juries in certain cases).

33. Id.

34. Id. (describing a juror’s micro-level goals in cases where they decide compensatory
damages and liability).

35. Diamond & Salerno, supra note 25, at 9.

36. Similarly, Gary Schwartz argues that “the public understands tort law largely in moral
terms—as a device for identifying and remedying moral wrongs,” and “[a]ny effort to reformulate
tort law entirely in terms of social policy would run the risk of confusing or estranging this strong
base of public support.” Gary T. Schwartz, Mixed Theories of Tort Law: Affirming Both
Deterrence and Corrective Justice, 75 TEX. L. REV. 1801, 1816 n.121 (1997).
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B. Perceptions of Settlement

As noted, in the United States, most legal disputes settle; the parties reach
an agreement, and the lawsuit ends.”” But despite this prevalence, settlements
receive a lot less scholarly attention than other, less frequently used methods
of dispute resolution, such as a jury verdict or a judicial decision.”® It is
conceivable that this relative lack of attention to settlement is due, at least
partially, to the difficulty of assessing the actual percentage of cases that
settle. But data derived from various legal settings support the conclusion that
most legal cases in the U.S. do in fact settle.”” And in some areas of the law,
all cases settle.*

Because settlements are so pervasive in the legal system, it is vital to
understand how the public perceives them. But some might still wonder why
we should we care about the views of laypeople who lack formal legal
training regarding a legal issue like settlement. The simple answer is because
these people often get to decide. Ordinary people serve as parties to contracts,
including settlement agreements. Thus, if we seek to understand the process
of civil settlement, our inquiry should involve studying the potential parties
to such settlements.*' Civil settlement decisions are reserved to clients rather
than lawyers; in fact, the decision to settle is the only procedural decision in
a civil proceeding for which a lawyer must abide by the client’s decision.*
And in some settlements, those seeking redress might be unrepresented. As a
result, plaintiffs’ attitudes toward settlement matter even more than their

37. See Eisenberg & Lanvers, supra note 1, at 112.

38. Id.

39. Id. (“Whatever uncertainty exists about settlement rates, settlement is the modal civil
case outcome.”). For a global comparative perspective on settlement rates, see Yun-chien Chang
& Daniel Klerman, Settlement Around the World: Settlement Rates in the Largest Economies,
14 J. LEGAL ANALYSIS 80 (2022).

40. See, e.g., Christina L. Boyd & David A. Hoffman, Litigating Toward Settlement, 29 J.
L. ECON. & ORG. 898 (2013) (building on the notion that civil cases typically settle and examining
how motion practice, especially non-discovery motions, can substantially shape parties’
knowledge about their cases, thus influencing the timing of settlement); see also Nicole Summers,
Civil Probation, 75 STAN. L. REV. 847 (2023) (explaining how systematic settlement of eviction
cases effectively creates a separate legal system). In state courts, unlike federal courts, the typical
outcome is default rather than settlement. See, e.g., David A. Hoffman & Anton Strezhnev,
Longer Trips to Court Cause Evictions 10-16 (U. Pa. Inst. for L. & Econ., Working Paper
No. 22-29, 2022), https://ssrn.com/abstract=4130696 [https://perma.cc/DMG4-FTEQ].

41. See generally Roseanna Sommers, Commonsense Consent, 129 YALE L.J. 2232,
2302-05 (2020).

42. See MODEL RULES OF PRO. CONDUCT 1. 1.2(a) (AM. BAR ASS’N 2020) (“A lawyer shall
abide by a client’s decision whether to settle a matter.”).
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attitudes toward other aspects of the civil legal process in which lawyers’
decision-making weighs much more heavily.*

Of course, there are other good reasons to study plaintiffs’ attitudes toward
settlement. What plaintiffs think and understand about the law influences
whether a legal system is seen as legitimate.* Because settlements occur so
frequently, an important element of the system’s legitimacy—and its
alignment with the law—is how people perceive civil settlement.*”
Perceptions of confidential settlement, in particular, can help inform ongoing

43. As Kevin Tobia notes, in building theories of jurisprudence, we tend to respond to or
engage with what is happening “on the ground.” Tobia, supra note 19, at 766. This is a strong
rationale to examine the views and perceptions of laypeople who create and participate in that
law. Id. The decision to settle is also less “legal” in the strict sense, relying on value judgments
and untrained opinions of complex legal terms like “consent” and “reasonableness.”

44. See John M. Darley, Citizens’ Sense of Justice and the Legal System, 10 CURRENT
DIRECTIONS PsycH. ScI. 10, 12 (2001); Mark C. Suchman, Managing Legitimacy: Strategic and
Institutional Approaches, 20 ACAD. MGMT. REV. 571 (1995); Tom R. Tyler & John M. Darley,
Building a Law-Abiding Society: Taking Public Views About Morality and the Legitimacy of
Legal Authorities into Account When Formulating Substantive Law, 28 HOFSTRA L. REv. 707
(2000). Relatedly, the public’s attitudes on legal issues can inform regulation and thus help change
behavior. See generally